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Item 8: Development 
 
 

8.1 ME0022/2024 (DA0087/2022) - Section 4.55(1A) Modification 
to Conditions of Consent - Demolition of Dwelling and 
Construction of Food and Drink Premises (KFC) - 33-35 
Horatio Street, Mudgee 

REPORT BY THE PLANNING COORDINATOR AND MANAGER PLANNING  
TO 20 MARCH 2024 ORDINARY MEETING 
GOV400105, DA0087/2022 

    
RECOMMENDATION 
 
That Council: 
 
A. receive the report by the Planning Coordinator and Manager Planning on 

ME0022/2024 Section 4.55(1A) to conditions of DA0087/2022 - Demolition of 
Dwelling and Construction of Food and Drink Premises (KFC) - 33-35 Horatio 
Street, Mudgee; and 

B. refuse ME0022/2024 Section 4.55(1A) to conditions of DA0087/2022 - Demolition 
of Dwelling and Construction of Food and Drink Premises (KFC) - 33-35 Horatio 
Street, Mudgee based on the following statement of reasons: 

• The amendment of condition 30 (relating to the Transport for NSW 
requirements for a WAD to be obtained and road upgrades in Horatio 
Street be completed prior to issue of a Construction Certificate for the 
KFC building) is not supported by Transport for NSW or Councils 
Development Engineering Department as the intent of the condition is 
to reduce the impact of construction traffic on the existing classified 
(State) road network and reduce conflict for road users entering and 
exiting the site; and 

• The amendment of condition 31c) (relating to the requirement to 
construct a 2.5m wide pedestrian pathway at a length of 
approximately 98m along Horatio Street) to either reduce the width to 
1.2m for the full 98m or reduce the total length of the 2.5m pathway to 
the frontage of the site only is not supported by Council’s 
Development Engineering Department as the site will be a significant 
generator of pedestrian traffic and given the sites location with 
respect to the nearest existing footpath, it is considered that a 
suitable pedestrian linkage must be provided, at the current shared 
pathway standard of 2.5m wide. 
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Executive summary 
OWNER/S: Diamond 7 Pty Ltd 
APPLICANT: Diamond 7 Pty Ltd 
PROPERTY DESCRIPTION: 33-35 Horatio Street, Mudgee 
PROPOSED DEVELOPMENT: Modification to conditions of consent for 

DA0087/2022 Demolition of dwelling and 
construction of food and drink premises (KFC) 

ESTIMATED COST OF DEVELOPMENT: $1.8 Million 
REASON FOR REPORTING TO COUNCIL: Original DA0087/2022 was determined by 

Council on the 16 August 2023 
PUBLIC SUBMISSIONS: Nil 
 
Council is in receipt of a Section 4.55(1A) Modification Application (ME0022/2024) to 
DA0087/2022.  
 
DA0087/2022 was approved with conditions of consent by Council at the 16 August 2023 meeting 
enabling the demolition of a dwelling and outbuildings, and the construction of a Food and Drink 
Premises (KFC), at 33-35 Horatio Street MUDGEE NSW 2850, legally described as Lot 2 and Lot 
3 DP 743615. 
 
The modification application submitted seeks to amend two (2) conditions imposed by Council: 
1. Condition 30 - road upgrades within Horatio Street prior to a construction certificate being 

issued; and 
2. Condition 31c) - the requirement for a 2.5m wide and 98m long pathway, connecting to the 

existing pathway within Horatio Street. 
 
The applicant has provided written justification for the proposed amendments which is included in 
Attachment 1. 
 
The modification application was referred to Transport for NSW (TfNSW), specifically owing to 
condition 30 being included within their letter of concurrence provided under DA0087/2022. TfNSW 
provided a letter to Council dated 21 February 2024 which states that the amendment to condition 
30 proposed by the Applicant is not supported. This referral response is further discussed later in 
this report.  
 
The modification application was also referred to Council’s Development Engineering Department 
who also do not support the amendments proposed to condition 30 and 31c). This referral 
response is further discussed later in this report.  
 
The modification application was also neighbour notified, in accordance with Mid-Western Regional 
Community Participation Plan 2019, for a period of 14 days, ending 30 January 2024. No formal 
submissions were received during the notification period.  
 
Owing to objections raised by TfNSW, and Council’s Development Engineering Department the 
application is recommended for refusal.   
 
Disclosure of Interest 
Nil 
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Detailed report 
The Modification application ME0022/2024 proposes amendments to conditions 30 and 31c) of 
DA0087/2022 approved by Council on the 16 August 2023. The current conditions imposed are 
detailed below, along with the proposed amendments sought by the applicant. Justification 
provided by the applicant is included in Attachment 1.  
 
Current conditions of DA0087/2022: 
30. A channelised right turn lane (CHR) on the eastbound approach of Horatio Street generally in 

accordance with drawing titled Intersection Design Plan, numbered C3.00 Issue A, prepared 
by Triaxial Consulting (dated 30 August 2021) is to be constructed to TfNSW satisfaction and 
completed prior to the commencement of any construction works.  

 
As road works are required on Horatio Street, road works will be subject to the developer 
entering into the Works Authorisation Deed (WAD) with TfNSW prior to the commencement 
of any construction. TfNSW will exercise the function of the road authority under Section 64 
of the Roads Act 1993, in addition to its concurrence with respect to a classified road.  

 
Note: Conditions of Consent do not guarantee TfNSW’s final consent to the specific road 
work, traffic control facilities and other structures or works, for which it is responsible, on the 
road network. TfNSW must provide a final consent for each specific change to the classified 
(State) road network prior to the commencement of any work. The WAD process, including 
acceptance of design documentation and construction, can take time. The developer should 
be aware of this and allow sufficient lead time within the project development program to 
accommodate this process. It is therefore suggested that the developer work through this 
process as soon as possible with the TfNSW. 
 
All road works under the WAD shall be completed prior to issue of any Construction 
Certificate associated with the approved development.  
 
All works associated with the subject development shall be undertaken at full cost to the 
developer and at no cost to TfNSW or Council. 
 
The access driveway and layback are to be constructed in accordance with Mid-Western 
Regional Council Engineering standards, match existing road levels and must not adversely 
interfere with existing road drainage.  

 
31. A detailed engineering design is to be submitted to and approved by Council prior to the 

issue of a S.138 Roads Act Approval and prior to the issue of any Construction Certificate for 
the Development. The engineering design is to comply with Council’s Development Control 
Plan and the Standards referenced within Appendix B and D.  

 
A S.138 Roads Act Approval is required for but not limited to the following civil works: 

a) Commercial vehicular crossings / driveways in accordance with Council’s Access 
to Properties Policy. 

b) Removal of any redundant vehicle crossings, laybacks and subsequent 
rectification works. 

c) Construction of a 2.5m wide reinforced concrete shared path from the eastern 
boundary of Lot 2 DP 743615 to the kerb return in Lawson Street (a distance of 
approximately 98 metres). 

d) Relocation and replacement of any affected street trees or services. 
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e) Reinstatement and turfing of all disturbed footway areas. 
 

Note: no works can commence prior to the issue of the S138 Roads Act Approval.    
 
Proposed amendments: 
The applicant and owner of the site seeks to amend condition 30 outlined above to enable the 
Construction Certificate to be issued, and resultant onsite building works to commence, whilst 
concurrently progressing the Horatio Street detailed design for the road upgrades under the WAD 
process with TfNSW.  
 
This proposed amendment would result in onsite construction works proceeding any road 
upgrades within Horatio Street being completed. The road works would unlikely be completed until 
prior to an Occupation Certificate being obtained. The applicants’ consultant suggests that this 
amendment would reduce the projects timeline down to 1-2 years with all construction traffic being 
managed by a future ‘Construction Traffic Management Plan’ prepared by the appointed civil 
and/or building contractor.  
 
Both the TfNSW and Development Engineering referral responses do not support an amendment 
to Condition 30 as the intent of the condition is consistent with appropriate risk mitigation measures 
to ensure safe and efficient operation of the highway, a classified (State) road. Further, stating that 
the works (including the construction of a channelized right turn lane (CHR) on the eastbound 
approach of Horatio Street) are required to be completed prior to the commencement of any 
construction works to reduce impact of construction traffic on the existing road network and reduce 
conflict for road users entering and exiting the site. 
 
A full copy of the TfNSW response is included as Attachment 2.  
 
It should also be noted that when considering the matters raised in submissions received during 
the assessment of DA0087/2022, traffic, access and parking conflicts in this location were a 
significant concern raised.  
 
As a result of the above, amendment to condition 30 is not support by staff.  
 
In addition to condition 30, the applicant also seeks to amend Condition 31c) to either of the 
following options, as the applicant contends that that the full cost being borne by the developer is 
unreasonable:  

• Require the developer to construct a 1.2m wide path for the full distance of 98m along the 
site frontage and westwards connecting to Lawson Street (with 1.2m being an acceptable 
minimum Council standard width for pedestrian use likely to be generated by the 
development). Future widening to 2.5m may be achieved under subsequent DAs with a 
nexus to the intensification of foot traffic, or 

• Require the developer to construct a 2.5m wide path along the site’s frontage (approximately 
49m) only. 

 
Councils Development Engineering Department have reviewed this request and advised of the 
following: 

The site will be a significant generator of pedestrian traffic and given the sites location with 
respect to the nearest existing footpath, it is considered that a suitable pedestrian linkage 
must be provided and further that sufficient nexus exists to allow for the imposition of such a 
condition.  
 
The site is also identified as a key pedestrian linkage in the Mudgee Walking and Cycling 
Plan currently being prepared. This combined with the proposed location of a KFC restaurant 
that will generate a significant number of pedestrian movements, further reinforces the need 
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for an appropriately dimensioned pedestrian path as well as the existence of sufficient nexus 
to impose such a requirement. 
 
The proposed modification of Condition 31 (c) is therefore not supported from an engineering 
perspective. 

 
It should be noted that the approved plans for the KFC development also included allocation of 
‘bike parking’ within the site, therefore encouraging cycling as a mode of transport to the premises. 
As result, it is considered that the imposition of a 2.5m shared pathway, connecting to the existing 
pathway, has been adequately considered in the context of the proposed development, and the 
need to provide a suitable and safe pedestrian connection in this location. 
 
As a result of the above, amendment to condition 31c) is not supported by staff.  
 

Community Plan implications 
Theme Protecting Our Natural Environment 
Goal Protect and enhance our natural environment 
Strategy Ensure land use planning and management enhances and protects biodiversity and 

natural heritage 
 
Strategic implications 
Council Strategies 
Comprehensive Land Use Strategy 
Mudgee Town Structure Plan 
Mid-Western Local Strategic Planning Statement 
 
Council Policies 
Mid-Western Regional Development Control Plan 2013  
Mid-Western Regional Contributions Plan 2019 
Mid-Western Regional Community Participation Plan 2019 
Mid-Western Regional Developer Servicing Plan 2008 
 
Legislation 
Environmental Planning & Assessment Act 1979  
Environmental Planning & Assessment Regulation 2000 
Mid-Western Regional Local Environmental Plan 2012 
Roads Act 1993 
 
Financial implications 
 
Should the applicant seek to appeal the decision of Council to the Land and Environment Court, 
the costs associated with an appeal will be required to be funded by Council.  
 
Further, in the event that Council support an amendment to condition 31c) relating to the 
pedestrian pathway not being funded in full by the developer, Council may also need to allocate a 
future budget to upgrade and / or install a 2.5m wide shared pedestrian pathway, connecting to the 
development site. 
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Associated Risks 
 
Should Council refuse the application, the applicant may seek a further review of this decision or 
appeal through the Land and Environment Court. 
 
 
 

KAYLA ROBSON 
PLANNING COORDINATOR 
 

ALINA AZAR 
DIRECTOR DEVELOPMENT 
 

  

4 March 2024 
 
Attachments: 1. Attachment 1 - Modification Application Justification Letter.   

2. Attachment 2 - Transport for NSW Letter Response.    
 
 
APPROVED FOR SUBMISSION: 
 
BRAD CAM 
GENERAL MANAGER  
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