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Item 8: Development 
 
 

8.1 Planning Proposal General Amendment - Tourist and Visitor 
Accommodation 2022/23 

REPORT BY THE MANAGER, STRATEGIC PLANNING  
TO 14 DECEMBER 2022 ORDINARY MEETING 
GOV400098, LAN900151 

    
 

RECOMMENDATION 
 
That Council: 
 
1. receive the report by the Manager, Strategic Planning on the Planning Proposal 

General Amendment – Tourist and Visitor Accommodation 2022/23 to include a 
provision requiring the land on which tourist and visitor accommodation occurs 
to satisfy Clause 4.2A erection of dwelling houses and dual occupancies on land 
in certain zones of the Mid-Western Regional Local Environmental Plan 2012; 
 

2. provide initial support for the Planning Proposal to amend Mid-Western 
Regional Local Environmental Plan 2012 and submit to the NSW Department of 
Planning and Environment via the NSW Planning Portal seeking a Gateway 
Determination, in accordance with Section 3.34 of the Environmental Planning 
and Assessment Act 1979;  

 
3. advise the NSW Department of Planning and Environment that Council’s 

General Manager (or delegate) will be the nominated Local Plan Making 
Authority for this proposed amendment; and 
 

4. undertake community consultation as outlined within any approved Gateway 
Determination. 

 

Executive summary 
Council has prepared a Planning Proposal seeking to include an additional LEP provision for 
consideration in the assessment of development applications for tourist and visitor accommodation, 
of the Mid-Western Regional Local Environmental Plan 2012 (LEP). The additional provision will 
require land subject of a development application for tourist and visitor accommodation to satisfy 
Clause 4.2A erection of dwelling houses and dual occupancies on land in certain zones of the Mid-
Western Regional Local Environmental Plan 2012. 
 
Clause 4.2A erection of dwelling houses and dual occupancies on land in certain zones of the LEP, 
requires the land to measure the mapped minimum lot size or have a dwelling entitlement subject to 
the various subclauses for the erection of a dwelling.  
 
This requirement is currently contained in Clause 6.4 Tourist and visitor accommodation of Council’s 
Development Control Plan 2013. Moving this requirement into the LEP provides staff and the 
community with an increased clarity of expectations and weight when assessing a development 
application for tourist and visitor accommodation in the Region. The DCP provision has been 
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consistently applied by Council since adoption with the intent being to ensure that tourist and visitor 
accommodation is supported by a residential component.       
 
The Planning Proposal provided as Attachment 1 has been prepared in accordance with the 
structure outlined in the NSW Department Planning and Environment (DPE) Local Environmental 
Plan Making Guideline. The report outlines the context, intended outcomes, explanation of provisions 
and justification for the Planning Proposal.  
 
The staff recommendation is to provide initial support for the Planning Proposal and upload to the 
Planning Portal seeking a Gateway Determination. If the staff recommendation is supported, the 
Planning Proposal along with the Council resolution will be forwarded to DPE for Gateway 
Determination. 
 
Background 
Mid-Western Regional Development Control Plan 2013 
The following requirement is in Council’s DCP and has been consistently applied since the 
commencement of the plan: 

6.4 Tourist and Visitor Accommodation Location  

(a) Must comply with the MLS map or demonstrate compliance with Clause 4.2A of 
the LEP 2012.  

(b) All tourist and visitor accommodation has a residential component and therefore 
Council will not consider the establishment of any tourist and visitor accommodation 
on land on which a single dwelling is not permissible in the LEP 2012. 

 
The requirement to locate tourist and visitor accommodation on land with dwelling entitlement 
ensures there is not a proliferation of unauthorised dwellings on undersized lots. Further, Council 
identifies future rural lifestyle opportunities (dwellings on smaller lots) in strategically identified 
locations, to provide for a rural lifestyle demand. 
 
Mid-Western Regional Local Environmental Plan 2012 
Under Council’s current and previous LEPs, various types of dwellings and tourist and visitor 
accommodation are and have been permissible in the rural areas (including land currently zoned R5 
Large Lot Residential). This is unlike other rural and regional councils, where both multiple dwellings 
(dual occupancy, rural workers’ dwellings, secondary dwellings) and the range of tourist and visitor 
accommodation are limited.  
 
Due to the range of permissible dwellings and tourist and visitor land uses, it is necessary to move 
the requirement for dwelling entitlement into the LEPs to provide increased clarity for the community 
and weight when assessing a development application.  
 
The land use permissibility will not change, for instance, in the RU1 Primary Production zone, the 
following land uses will remain permissible: bed and breakfast accommodation, farm stay 
accommodation, hotel or motel accommodation and serviced apartments. Below is the current 
Clause 4.2A erection of dwelling houses and dual occupancies on land in certain zones: 
 

4.2A   Erection of dwelling houses and dual occupancies on land in certain zones 

(1)  The objectives of this clause are as follows— 

(a) to minimise unplanned rural residential development, 

(b) to enable the replacement of lawfully erected dwelling houses in rural and 
environmental protection zones, 
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(c) to control rural residential density affected by historical subdivision 
patterns in Zone R5 Large Lot Residential. 

(2)  This clause applies to land in the following zones— 

(a)  Zone RU1 Primary Production, 

(b)  Zone RU4 Primary Production Small Lots, 

(c)  Zone RU5 Village, 

(d)  Zone R5 Large Lot Residential, 

(e)  Zone E3 Environmental Management. 

(3)  Development consent must not be granted for the erection of a dwelling house 
or dual occupancy on land in a zone to which this clause applies, and on which no 
dwelling house or dual occupancy has been erected, unless the land— 

(a)  is a lot that is at least the minimum lot size shown on the Lot Size Map 
in relation to that land, or 

(b)  is a lot or holding that existed before this Plan commenced and on which 
the erection of a dwelling house or dual occupancy was permissible 
immediately before that commencement, or 

(c)  is a lot resulting from a subdivision for which development consent (or 
equivalent) was granted before this Plan commenced and on which the 
erection of a dwelling house or dual occupancy would have been permissible 
if the plan of subdivision had been registered before that commencement, or 

(d)  is an existing holding that is not within Zone R5 Large Lot Residential, or 

(e)  would have been a lot or a holding referred to in paragraphs (a)–(d) had 
it not been affected by— 

(i)  a minor realignment of its boundaries that did not create an 
additional lot, or 

(ii)  a subdivision creating or widening a public road or public 
reserve or for another public purpose, or 

(f)  is, in the case of land within 500 metres of land within Zone RU5 Village, 
a lot that has an area of at least 5 hectares, that has a sealed road frontage 
and that is connected to the sealed road network, or 

(g)  is a holding within Zone R5 Large Lot Residential that has an area of at 
least 5 hectares, that has all weather access, including all weather vehicular 
access, to which adequate services provided by public utility undertakings 
are available and that is suitable for the on-site disposal of domestic 
wastewater, or 

(h)  is a former holding, or 

(i)  is a former rural lot that has an area of at least 40 hectares. 

Note—A dwelling cannot be erected on a lot created under clause 9 of State 
Environmental Planning Policy (Rural Lands) 2008 or clause 4.2. 

(4)  Development consent may be granted for the erection of a dwelling house or dual 
occupancy on land to which this clause applies if there is a lawfully erected dwelling 
house on the land and the dwelling house to be erected is intended only to replace 
the existing dwelling house. 

(5)  In this clause— 

existing holding means land that— 
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(a)  was a holding on the relevant date, and 

(b)  is a holding at the time the application for development consent referred 
to in subclause (3) is lodged, whether or not there has been a change in the 
ownership of the holding since the relevant date, and includes any other land 
adjoining that land acquired by the owner since the relevant date. 

former holding means land— 

(a)  that was a holding on 9 August 2012, and 

(b)  that is a holding at the time the application for development consent 
referred to in subclause (3) is lodged, whether or not there has been a 
change in ownership of the holding since 9 August 2012, and 

(c)  that is at least the minimum lot size applicable under the environmental 
planning instrument that applied to the land immediately before the 
commencement of this Plan. 

former rural lot means a lot— 

(a)  located in the former Mudgee, Rylstone or Merriwa local government 
areas, and 

(b)  that was created prior to the commencement of this Plan, and 

(c)  on which the erection of a dwelling house was permissible immediately 
before that commencement, and 

(d)  that is in Zone RU1 Primary Production, and 

(e)  in respect of land in the former Mudgee local government area—that was 
held in separate ownership from any adjoining land on 11 February 1985. 

holding means all adjoining land, even if separated by a road or railway, held 
by the same person or persons. 

Note—The owner in whose ownership all the land is at the time the 
application is lodged need not be the same person as the owner in whose 
ownership all the land was on the stated date. 

relevant date means— 

(a)  in relation to land marked “Mudgee” on the Former LEP Boundaries 
Map—29 November 1967, or 

(b)  in relation to land marked “Merriwa” on the Former LEP Boundaries 
Map—18 April 1975, or 

(c)  in relation to land marked “Cudgegong” on the Former LEP Boundaries 
Map—24 November 1967, or 

(d)  in relation to land marked “Rylstone” on the Former LEP Boundaries 
Map—31 July 1970. 

 
Department of Planning and Environment Agritourism Reform 
It was highlighted during the initial consideration of the Agritourism reform that a discrepancy would 
be created between the current LEP provision and what was being proposed by the Agritourism 
reform. The Agritourism reform was requiring dwelling entitlement for farm stay accommodation, 
however this requirement was not currently in Council’s LEP for the other forms of tourist and visitor 
accommodation. Accordingly, this Planning Proposal will ensure a consistent approach is taken for 
all forms of tourist and visitor accommodation within our region. 
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Disclosure of Interest 
Nil 
 
Detailed report 
Planning Proposals 
Planning Proposal is a term used to describe the process of rezoning or making an amendment to a 
Local Environmental Plan (LEP).  A Planning Proposal application is a document that explains the 
intended effect of the LEP amendment and provides a strategic justification for doing so. DPE has 
issued the Local Environmental Plan Making Guideline, to provide guidance and information on the 
process for preparing planning proposals and making the amendment to the LEP.   
 
The Gateway Process 
DPE is responsible for assessing Planning Proposals through the Gateway Process. Details of the 
Gateway Process are outlined in the Local Environmental Plan Making Guideline.  
 
Gateway Timeline 
The following table summarises the key components of making an amendment to the Mid-Western 
Regional Local Environmental Plan (LEP) and the progress of the current Planning Proposal through 
the various stages. The below table demonstrates the Planning Proposal is within the initial stage of 
the process.   
 

Stage Completed Comment 
Preparation of a Planning Proposal   

Staff Prepare the Planning Proposal  November 2022 
Council Decision to Support Proposal  14 December 2022 

Issue of Gateway Determination   
Council Requests Gateway Determination   
DP&E Issues Gateway Determination   
Gateway Conditions Satisfied   

Consultation   
Consultation with Relevant Agencies   
Public Exhibition   
Post-Exhibition Report to Council   

Finalisation of the Planning Proposal   
Council Exercises Delegation to Prepare LEP   
Draft LEP by Parliamentary Council   
Opinion Issued and LEP Made   

 
INTENDED OUTCOMES 
That land subject to development applications for tourist and visitor accommodation satisfy dwelling 
requirements under Clause 4.2A erection of dwelling houses and dual occupancies on land in certain 
zones.  
   
EXPLANATION OF PROVISIONS 
The Planning Proposal will insert a provision into the LEP that will require development applications 
for tourist and visitor accommodation to satisfy Clause 4.2A erection of dwelling houses and dual 
occupancies on land in certain zones.    
 
JUSTIFICATION 
The DPE Local Environmental Plan Making Guideline September 2022 outlines questions to 
consider when demonstrating the justification. The provided Planning Proposal responds to the 
questions.  
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LOCAL PLAN MAKING AUTHORITY 
In accordance with the Department’s LEP Making Guideline, Council is to nominate the LPMA or 
person who will be carrying out the work to amend the LEP. For basic LEP amendments, the Council 
usually nominates itself as the LPMA. In this instance as the LEP amendment is of a routine type, it 
is recommended that the General Manager be delegated to carry out the LEP making function on 
behalf of Council.  
 
NEXT STEP  
If Council supports the recommendation, the next step would involve uploading the Planning 
Proposal and a Council resolution of initial support to the NSW Planning Portal seeking a Gateway 
Determination. 
 
Community Plan implications 
Theme Looking After Our Community 
Goal Vibrant towns and villages 
Strategy Make available diverse, sustainable, adaptable and affordable housing options 

through effective land use planning 
 

Strategic implications 
Council Strategies 
Mid-Western Regional Local Strategic Planning Statement, Our Place 2040 
 
Council Policies 
The forwarding of the Planning Proposal will not require any change to relevant policies.  
 
Legislation 
The Planning Proposal has been considered in accordance with Division 3.4 Environmental Planning 
Instruments - LEPs (previously Division 4) Local Environmental Plans of the Environmental Planning 
and Assessment Act 1979 and the Mid-Western Regional Local Environmental Plan 2012. 
 
Financial implications 
Nil 
 
Associated Risks 
If Council does not wish to provide initial support for the Planning Proposal, Council may resolve not 
to proceed with the Planning Proposal.  
 
 
 

SARAH ARMSTRONG 
MANAGER, STRATEGIC PLANNING 
 

ALINA AZAR 
DIRECTOR DEVELOPMENT 
 

  

28 November 2022 
 
 
Attachments: 1. Planning Proposal.    
 
APPROVED FOR SUBMISSION: 
 
BRAD CAM 
GENERAL MANAGER  
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