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9.7 Retail & Other Commercial Leases (COVID-19) Amendment 
Regulation NSW 2021 

REPORT BY THE MANAGER PROPERTY AND REVENUE AND PROPERTY OFFICER 
TO 13 OCTOBER 2021 ORDINARY MEETING 
GOV400087, COU500044, PUB600025 

RECOMMENDATION 

That Council: 

1. receive the report by the Manager Property and Revenue and Property Officer on
the enacted Retail and Other Commercial Leases (COVID-19) Amendment
Regulation 2021;

2. authorise the General Manager to receive, negotiate, determine and approve all
commercial or retail rent relief offers that meet the eligibility criteria in
accordance with the Retail and Other Commercial Leases (COVID-19)
Amendment Regulation 2021 (NSW) during the period between 13 July 2021 and
13 January 2022; and

3. receive further reports documenting the amounts waived by the General
Manager during the prescribed period between 13 July 2021 and 13 January
2022.

Executive summary 
The purpose of this Report is to inform Council of its obligation in accordance with The Retail and 
Other Commercial Leases (COVID-19) Amendment Regulation 2021 (the Regulation) to provide 
rent relief to its commercial or retail tenants who have been impacted by the COVID-19 pandemic 
and who qualify for this relief; and to seek Council’s resolution to delegate the negotiation, 
determination and approval of the relief in accordance with the Regulation, to the General 
Manager.   

The Regulation is attached to this report as Attachment 1. 

The relief is to be negotiated between the parties and negotiations are governed by  the Regulation 
and the National Code of Conduct for commercial tenancies – leasing principles (the Code).   

The Code is attached to this Report as Attachment 2.    

The period this Regulation applies to is 13 July 2021 to 13 January 2022 – a period of 6 months. 

Disclosure of Interest 
Nil. 

Detailed report 
The COVID-19 pandemic has created a health and economic crisis globally and unfortunately this 
extends to the communities and local economy of the Mid-Western Region.  Key industries of 
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tourism, hospitality and retail have been most significantly impacted to date as a result of 
emergency orders imposed by the government to reduce the risk and severity of the pandemic.  It 
is important to note that the flow on impact of reductions in income and expenditure will ultimately 
impact the broader local economy. 

On 14 July 2021, the NSW Government enacted the Regulation.  Amendments passed on 13 
August 2021 provided even greater protections to impacted tenants by reinstating National 
Cabinet’s Code. 

The Regulation requires landlords to renegotiate rent having regard to the Code.  This requires 
landlords to provide rent relief in proportion with tenant’s decline in turnover.  Of the rent relief 
provided, at least 50 per cent must be in the form of a waiver, and the balance a deferral. 

The eligibility criteria and the possible rent reductions and/or waivers allowable are; 

Eligibility 

• A commercial or retail tenant will be eligible for the rent relief protections if their business
has annual turnover of less than $50 million and is eligible for any of the following supports:
the 2021 COVID-19 Micro-business Grant, 2021 COVID-19 Business Grant or the 2021
JobSaver Payment. Additionally, businesses that would have been eligible for one of these
supports if they had not received the Commonwealth COVID-19 Disaster Payment are also
eligible.

• Generally, businesses that have experienced a decline in turnover of at least 30 per cent
due to the public health orders will be eligible. Not-for-profits must have at least a 15 per
cent decline, corresponding with their eligibility under the JobSaver payment.

What rent reductions must property owners provide? 

• Under the Regulation, property owners must renegotiate rent with eligible tenants in
good faith having regard to the leasing principles in the Code and the economic impact
of the COVID-19 pandemic.

• Under the leasing principles, property owners are required to reduce rent in proportion
to the tenant’s decline in turnover. This means if a tenant has experienced a 40 per
cent decline in turnover due to COVID-19, then the property owner must provide a 40
per cent reduction in rent.

• As a default position, at least 50 per cent of any rent relief must be in the form of a rent
waiver with the remainder a rent deferral. Any deferred rent must be paid back over the
balance of the lease or for a period of no less than 24 months, whichever is greater.

Tenants should provide evidence of their decline in turnover to Council to enable the calculation of 
the appropriate rent reduction. Evidence could include a Business Activity Statement or an 
accountant’s letter. 

Council’s commercial property consist of various property portfolios that may qualify for the rent 
relief as prescribed by the Regulation and Code. 

To date, a number of tenants have requested rental relief. 
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Community Plan implications 
Theme Building a Strong Local Economy 
Goal A prosperous and diversified economy 
Strategy Support the attraction and retention of a diverse range of businesses and industries 

Strategic implications 
Council Strategies 
Community Plan Towards 2030. 

Council Policies 
Not Applicable.  

Legislation 
The Retail and Other Commercial Leases (COVID-19) Amendment Regulation 2021 (NSW) 
reintroduced the National Code of Conduct for commercial tenancies – leasing principles 
mandating rent relief for eligible tenants impacted by COVID-19.   

Local Government Act 1993. 

Financial implications 
The legislation allows a property owner to request fortnightly evidence of losses and then calculate 
rent relief based on the information provided. Therefore, the financial implications of the rent relief 
cannot be quantified at the present time as they are calculated on the basis of fluctuating fortnightly 
or monthly impact on individual businesses. 

Commercial rent revenue was around $600,000 last financial year. The amount of relief should be 
no more than $300,000 (6 month period of application) – maximum. It is likely to be materially less 
than this. 

The period this Regulation applies to is 13 July 2021 to 13 January 2022 – a period of 6 months. 

Budget variations will be processed through Monthly Budget reporting or Quarterly Budget 
Reviews, as appropriate. 

Associated Risks 
Council is required by the Regulation and the Code to negotiate rent relief for commercial and retail 
tenants. There is a genuine risk that the businesses will not be able to pay rent in the short term 
and may not survive at all in the long term.  Should a tenant/operator no longer be able to pay rent 
and given the uncertainty in the current environment, there will be limited capacity to attract 
another tenant.  

If delegation for rent waivers is not provided to the General Manager as recommended by this 
Report, there is a risk that undue stress may apply to tenants with time delays around reporting to 
Council, particularly with the Caretaker period coming into action on the 4 November. Further, there 
is risk that Council will not meet legislation requirements as listed in this report. 
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DIANE SAWYERS 
MANAGER PROPERTY AND REVENUE 

LEONIE JOHNSON 
CHIEF FINANCIAL OFFICER 

  

27 September 2021 

Attachments: 1. Retail and Other Commercial Leases (Covid 19) Amendment Regulation 
2021.  

2. National Code of Conduct for Commercial Tenancies 2020.
3. Retail and Other Commercial Leases (Covid 19) Regulation.

APPROVED FOR SUBMISSION: 

BRAD CAM 
GENERAL MANAGER 
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