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1 INTRODUCTION 

1.1 Background 

Barnson Pty Ltd has been engaged by Medical Cannabis Australia to prepare information in 

support of an application to modify a Development Application (DA). Specifically it is proposed to 

modify DA0011-2020 which was for ‘Intensive Agriculture – Horticulture, erection of 4 

greenhouses, head house and associated infrastructure’ at Lot 57 DP 255534, 80 Kemps Valley 

Road, Kains Flat NSW 2850. 

The proposed modification includes amending Conditions 21 and 22 of the consent.  

The proposed development as modified would be substantially the same development as the 

development for which consent was originally granted and before that consent as originally 

granted was modified. 

This application consists of: 

• A completed development application form; and 

• Once (1) PDF copy of this written statement, including plans and supporting documentation. 

1.2 Proponent 

The proponent for the DA is Medical Cannabis Australia.  

1.3 Consultant 

Barnson Pty Ltd  

Jack Massey 

Unit 4 / 108-110 Market Street 

Mudgee NSW 2850
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2 EXISTING ENVIRONMENT 

2.1 Location and Title 

The subject site of this application is comprised of Lot 57 DP 255534, known as 80 Kemps Valley 

Road, Kains Flat NSW 2850. The site is located on the south-eastern side of Kemps Valley Road in 

a rural locality, as shown in Figure 1 below.  

 

Source: (NSW Spatial Information Exchange, 2021) 

Figure 1 – Site Location 

The site is located in an area characterised by rural activities within proximity to the township of 

Mudgee. The site is surrounded by rural land holdings with scattered residential dwellings and 

rural structures throughout. 

The site has a property area of approximately 9.6 hectares and is improved with a residential 

dwelling, outbuildings and rural associated activities. Refer to Figure 2 for an aerial image of the 

subject site.  



 

 

 
3 Reference: 32743-PR01_A 

 

 

Source: (Nearmaps Limited, 2021) 

Figure 2 – Site Aerial Photograph 

2.2 Land Use 

The subject site is located in an area characterised by rural activities within proximity to the 

township of Mudgee. The site is surrounded by rural land holdings with scattered vegetation and 

residential dwellings throughout. The site has previously been used for agricultural allied 

purposes.  

2.3 Flora and Fauna 

The site contains scattered tracts of vegetation but is generally heavily disturbed due to rural and 

agricultural activities.  

2.4 Flooding 

The site is not within a Flood Planning Area (FPL) under the Mid-Western Regional Local 

Environmental Plan 2012. 

2.5 Bushfire 

The subject site is mapped as bushfire prone in accordance with RFS Mapping. The site and 

surrounding land is well maintained with minimal amounts of combustible ground fuels. There 

are large cleared/managed areas surrounding the subject site and within proximity.  
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2.6 Services 

The site is afforded with existing utility services associated with the residential and agricultural 

use of the land. 

2.7 Access and Traffic 

Access to the site is gained off the south-eastern side of Kemps Valley Road. As part of the 

conditions of consent, Kemps Valley Road is to be upgraded and a new access crossover 

established.  
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3 PROPOSED MODIFICATION 

3.1 Existing Approvals  

Development consent for DA0011/2020 was granted on 24 October 2019 for ‘Intensive 

Agriculture – Horticulture, Erection of 4x Greenhouses, Head house and Associated 

Infrastructure’ at Lot 57 DP 255534, 80 Kemps Valley Road, Kains Flat. 

The scope of works included in DA0011/2020 involved the following: 

• Construction of four (4) greenhouses, each being 2,900m2 in size; 

• Construction of a 3,270m2 head house facility; 

• Construction of a new security guard house for security monitoring purposes; 

• Establishment of carparking areas and hardstand accessibility areas for appropriate on-

site parking and access throughout the site; 

• Construction of ancillary sheds to support the use; 

• Erection of various rainwater tanks for water storage and reuse; and 

• Upgrading/sealing of Kemps Valley road and associated access crossover and internal 

road networks/car parking areas. 

Refer to Approval Documentation provided in Appendix A of this report.  

3.2 Proposed Modification 

The scope of works detailed above shall remain unchanged as part of the modification. 

It is noted that the original consent required the upgrading of Kemps Valley Road as part of the 

development. The relevant conditions pertaining to this upgrade include conditions 21 and 22 

(refer to Approval Documentation in Appendix A of this report). 

These conditions are read as follows: 

 

21. Prior to the commencement of works onsite, the Applicant must upgrade Kemps Valley Road 

in accordance with AuSpec #1. This is to include the upgrade of existing gravel pavement and 

bitumen sealing provide for no less than a 6m wide bitumen sealed pavement, formed with 1 

metre wide gravel shoulders and be completed to the satisfaction of Council. 

 

22. A new access crossover for the site must be constructed from Kemps Valley Road to provide 

access to the proposed development. Consent from council must be obtained for all works within 

the road reserve pursuant to Section 138 of the Roads Act 1993. Construction must be in 

accordance with the requirements of Council’s ‘’Access to Properties’’. Access to the development 

(crossovers and internal driveways), should require double lane access, and are to be maintained 

and upgrades as necessary, to the satisfaction of Council. 

 



 

 

 
6 Reference: 32743-PR01_A 

 

This modification seeks consent to alter these conditions to prior to the issue of an occupation 

certificate in order for the proponent to explore potential avenues for establishing this upgrade. 

Our client would be willing to enter into a Private Works Agreement to the satisfaction of Council 

to ensure these conditions are satisfied. 

It is requested that Council amend conditions 21 and 22 to reflect this change to the consent 

conditions as the proponent, in consultation with Council, shall continue to work through 

potential avenues for the road upgrade. The recommended amendments are provided below for 

Council’s consideration.  

 

21. Prior to the issue of an Occupation Certificate, the Applicant must upgrade Kemps Valley Road 

in accordance with AuSpec #1. This is to include the upgrade of existing gravel pavement and 

bitumen sealing provide for no less than a 6m wide bitumen sealed pavement, formed with 1 

metre wide gravel shoulders and be completed to the satisfaction of Council. 

 

22. A new access crossover for the site must be constructed from Kemps Valley Road to provide 

access to the proposed development. Consent from council must be obtained for all works within 

the road reserve pursuant to Section 138 of the Roads Act 1993. Construction must be in 

accordance with the requirements of Council’s ‘’Access to Properties’’. Access to the development 

(crossovers and internal driveways), should require double lane access, and are to be maintained 

and upgrades as necessary, to the satisfaction of Council. The access shall be constructed prior 

to the issue of an Occupation Certificate.  

 

 



 

 

 

 
7 Reference: 32743-PR01_A 

 

4 PERMISSIBILITY 

The subject site is zoned R5 Large Lot Residential pursuant to the provisions under the Mid-

Western Regional Local Environmental Plan 2012 (LEP). The development is defined as an 

‘intensive plant agriculture facility’, which is a permissible use in the R5 zone. The proposed 

modifications do not intend to change the proposed use.  

Pursuant to Section 4.55 of the Environmental Planning & Assessment Act 1979 (EP&A Act), the 

proposed development, to which the consent as modified relates, is substantially the same 

development as the development for which the consent was originally granted and before that 

consent as originally granted was modified. 
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5 PLANNING CONSIDERATIONS 

5.1 Introduction 

Section 4.55(3) of the Environmental Planning and Assessment Act 1979 (EP&A Act) requires: 

In determining an application for modification of a consent under this section, the consent authority 

must take into consideration such of the matters referred to in section 4.15(1) as are of relevance to 

the development the subject of the application. 

This section of the report addresses the relevant requirements of Section 4.15. 

5.2 Environmental Planning & Assessment Act 1979 

5.2.1 Evaluation 

Section 4.15 of the EP&A Act (as amended) requires the Council to consider various matters in 

regard to the determination of the Development Application.  

In determining a development application, a consent authority is to take into consideration such of the 

following matters as are of relevance to the development the subject of the development application: 

(a) The provisions of: 

(i) any environmental planning instrument, and 

(ii) any proposed instrument that is or has been the subject of public consultation under this Act and 

that has been notified to the consent authority (unless the Secretary has notified the consent 

authority that the making of the proposed instrument has been deferred indefinitely or has not been 

approved), and 

(iii) any development control plan, and 

(iiia) any planning agreement that has been entered into under section 7.4, or any draft planning 

agreement that a developer has offered to enter into under section 7.4, and 

(v) the regulations (to the extent that they prescribe matters for the purposes of this paragraph), and 

(v) any coastal zone management plan (within the meaning of the Coastal Protection Act 1979), that 

apply to the land to which the development application relates, 

(b) The likely impacts of that development, including environmental impacts on both the natural and 

built environments, and social and economic impacts in the locality; 

(c) The suitability of the site for the development,  

(d) Any submissions made in accordance with this act or the regulations,  

(e) The public interest. 

The proposed development has been designed with consideration to the following matters, as 

outlined below. 

http://143.119.201.4/xref/inforce/?xref=Type%3Dact%20AND%20Year%3D1979%20AND%20no%3D13&nohits=y
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5.3 Environmental Planning Instruments 

5.3.1 State Environmental Planning Policies 

While a number of SEPPs apply to the subject land and development thereon, there will be no 

implications in terms of the requirements of the SEPPs that will apply to the proposed 

modification. It is considered that the applicable SEPPs were addressed as part of the original 

application, and the proposed modifications will not trigger any additional requirements.  

5.3.2 Mid-Western Local Environmental Plan 2012 

5.3.2.1 Permissibility 

The proposed modification would not change the permissibility of the development and remains 

permissible under the R5 zone land use table of the LEP.  

5.3.2.2 LEP Clauses 

While a number of Clauses under the LEP apply to the proposed modification, considering the 

extent of development works and associated changes, there would be no implications in terms 

of the requirements under those LEP Clauses that would apply to this application.  

5.4 Draft Environmental Planning Instruments 

No draft Environmental Planning Instruments are applicable to the subject site or development. 

5.5 Development Control Plans 

The Mid-Western Regional Development Control Plan 2013 (the DCP) applies to the proposed 

development and associated modification. The requirements under Council’s DCP were 

addressed as part of the original development application and the proposed modification does 

not require any additional consideration of those requirements.  

5.6 Any Planning Agreement entered into 

No Planning Agreements entered into are known to exist in relation to the development or site. 

5.7 Any Matters Prescribed by the Regulations 

For the purposes of Section 79C(1)(a)(iv) of the EP&A Act, Clause 92 of the Environmental 

Planning and Assessment Regulations 2000 (EP&A Regulations) specifies the additional matters a 

consent authority must take into consideration when determining a DA. None of the provisions 

relate to the proposed development as modified.  
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5.8 Any Likely Impacts of the Development 

5.8.1 Context & Setting 

The proposed development has been carried out in a rural locality which is characterised by 

primary production and scattered residential activities. The proposed development as modified 

is considered to be consistent with the existing rural area and originally approved consent. The 

development modifications would therefore not impact on the context or setting in the locality, 

but would rather contribute to the agricultural use of the locality. 

5.8.2 Access, Transport & Traffic 

The access arrangement for the facility shall remain unchanged as part of the proposed 

modifications to the originally approved development.  

The proposed modifications will not generate any additional throughput or potential increase in 

capacity requirements for the road network, and there is no need for any additional carparking 

on the site. Therefore, the existing access/onsite manoeuvrability approach as designed, with the 

inclusion of the additional scope subject to this modification application, is considered suitable.  

5.8.3 Noise & Vibration 

No additional noise is proposed as part of the modification. Noise reduction mechanisms that 

were originally proposed as part of the DA shall be employed once the facility is operational.  

5.8.4 Social Impacts in the Locality 

The social and economic impacts of the proposed development continue to relate to the 

introduction of a new intensive plant agriculture facility in the area. The proposal, as modified, 

will contribute to the local economy and is considered to create a positive economic impact. 

5.8.5 Construction 

A site establishment area will be set up on the subject site to ensure site safety and to reduce any 

environmental impacts. Erosion and sediment control measures shall be carried out on the site 

during development works.  

5.8.6 Other 

There are no other impacts that would hinder the development proposal. Considering the minor 

modifications to the development, it is considered that the majority of impacts were adequately 

addressed as part of the original approval.  
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5.9 Suitability of the Site for the Proposed Development 

The suitability of the site for the proposed development has been addressed in the above sections 

of this report. There are no prohibitive constraints posed by adjacent development and utilities 

and services shall be established on the site. There are no hazardous land uses or activities nearby 

and ambient noise levels will not affect the development.  

There does not appear to be any zoning, planning or environmental matters that should hinder 

the proposed development of the site.  

5.10 The Public Interest 

The proposal is unlikely to create any negative impacts on the amenity of the area and is therefore 

deemed to be positive in terms of the public interest.  
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6 CONCLUSION 

It is recommended that the proposed modification to DA0011/2020 on Lot 57 DP 255534, 80 

Kemps Valley Road, Kains Flat be supported on the following grounds: 

• The modification is of minimal environmental impact; 

• The development to which the consent as modified relates is substantially the same 

development as the development for which the consent was originally granted and 

before that consent as originally granted was modified; 

• The proposal as modified is considered acceptable in terms of the relevant provisions 

of Section 4.15 of the Environmental Planning and Assessment Act 1979; 

• The proposal remains permissible with consent and consistent with the relevant 

development standards and provisions of the Mid-Western Regional Local 

Environmental Plan 2012; 

• The proposal as modified complies with the relevant provisions of the Mid-Western 

Regional Development Control Plan 2013; 

• The development as modified is not anticipated to generate any adverse impacts in the 

locality; and 

• The development as modified is considered suitable for the site and its surrounds. 
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